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NOTI CE 
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APPEAL f r om an or der  and a j udgment  of  t he Ci r cui t  Cour t  

f or  Waupaca Count y,  Raymond S.  Huber ,  Judge.   Reversed and cause 

remanded. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.   Thi s i s an appeal  pur suant  t o 

Wi s.  St at .  § 809. 61 ( 2007- 08) 1 i n whi ch Amer i can Fami l y I nsur ance 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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Co.  ( " Amer i can Fami l y" )  seeks r evi ew of  t he j udgment  of  

di smi ssal  ent er ed by t he Ci r cui t  Cour t  f or  Waupaca Count y,  

Raymond S.  Huber ,  Judge.  

¶2 Amer i can Fami l y  br ought  a cause of  act i on agai nst  

t hr ee br ot her s——Davi d,  Joseph,  and Char l es Gol ke,  Gol ke Br ot her s 

Roof i ng and Si di ng LLC,  and I ndi ana I nsur ance Co.  ( " I ndi ana 

I nsur ance" ) 2 f or  damages al l eged t o have ar i sen f r om negl i gent  

r oof  r epai r s.   Amer i can Fami l y c l ai med t hat  t he Gol kes'  

negl i gent  r oof  r epai r  caused a f i r e t hat  damaged a home owned by 

i t s i nsur ed,  t he Ronal dsons.   The ci r cui t  cour t  f ound t hat  

Amer i can Fami l y had f ai l ed t o pr eser ve any por t i on of  t he 

per t i nent  r oof  or  chi mney sect i ons when i t  knew or  shoul d have 

known t hat  l i t i gat i on was l i kel y.   The ci r cui t  cour t  f ur t her  

f ound t hat  Amer i can Fami l y di d not  gi ve t he Gol kes suf f i c i ent  

not i ce of  a c l ai m agai nst  t hem or  of  t he i mpendi ng dest r uct i on 

of  t he f i r e scene.   Concl udi ng t hat  t hi s amount ed t o i mpr oper  

dest r uct i on of  evi dence,  or  " spol i at i on, "  t he c i r cui t  cour t  

di smi ssed Amer i can Fami l y ' s sui t  as a sanct i on f or  spol i at i on 

and ent er ed j udgment s i n f avor  of  al l  def endant s.  

¶3 Amer i can Fami l y appeal ed,  and t he cour t  of  appeal s 

cer t i f i ed t wo quest i ons t o us.   Fi r st ,  under  what  c i r cumst ances 

may evi dence cr uci al  t o a pot ent i al  l egal  c l ai m be dest r oyed?  

Second,  what  not i ce must  be gi ven t o a c i v i l  l i t i gant  bef or e 

                                                 
2 For  conveni ence,  we r ef er  t o t hese def endant s- r espondent s 

col l ect i vel y as " t he Gol kes"  i n t hi s opi ni on.   Wher e 
di st i nct i ons ar e appr opr i at e,  we wi l l  r ef er  t o t he r el evant  
par t y or  par t i es by name.  
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such evi dence i s dest r oyed?  The cer t i f i cat i on by t he cour t  of  

appeal s al so di scussed t he pr oper  st andar d f or  i mposi ng t he 

sanct i on of  di smi ssal  f or  spol i at i on.  

¶4 We t her ef or e addr ess t he f ol l owi ng i ssues:  ( 1)  When 

does a par t y or  pot ent i al  l i t i gant  di schar ge i t s dut y t o 

pr eser ve evi dence r el evant  t o a pot ent i al  l egal  c l ai m;  ( 2)  Can 

suf f i c i ent  not i ce be ef f ect uat ed by t he mai l i ng of  a l et t er  v i a 

f i r st - c l ass mai l ;  and ( 3)  When i s di smi ssal  an appr opr i at e 

sanct i on f or  spol i at i on of  evi dence? 

¶5 We concl ude t hat  t he dut y t o pr eser ve r el evant  

evi dence i s di schar ged when a par t y or  pot ent i al  l i t i gant  wi t h a 

l egi t i mat e r eason t o dest r oy evi dence pr ovi des r easonabl e not i ce 

of  a possi bl e c l ai m,  t he basi s f or  t hat  c l ai m,  t he exi st ence of  

evi dence r el evant  t o t he c l ai m,  and a r easonabl e oppor t uni t y t o 

i nspect  t hat  evi dence.   We f ur t her  hol d t hat  such not i ce can be 

pr oper l y ef f ect uat ed by mai l i ng a l et t er  v i a f i r st - c l ass mai l .   

We al so af f i r m t hat  di smi ssal  i s  an appr opr i at e sanct i on f or  

spol i at i on of  evi dence onl y i f  a par t y act s egr egi ousl y——t hat  

i s,  i n a consci ous ef f or t  t o af f ect  t he out come of  l i t i gat i on or  

i n f l agr ant ,  knowi ng di sr egar d of  t he j udi c i al  pr ocess.   

Appl y i ng t he l aw t o t he f act s of  t hi s case,  we concl ude t hat  as 

a mat t er  of  l aw,  Joseph and Char l es Gol ke r ecei ved t he Mar ch 13,  

2000,  l et t er ,  and t hat  Amer i can Fami l y pr ovi ded t he Gol kes wi t h 

r easonabl e and suf f i c i ent  not i ce,  t her eby di schar gi ng i t s dut y 

t o pr eser ve t he evi dence f r om t he f i r e.   The ci r cui t  cour t  

t her ef or e er r oneousl y exer ci sed i t s di scr et i on when i t  di smi ssed 

Amer i can Fami l y ' s sui t .   Because Amer i can Fami l y di schar ged i t s 



No.  2006AP3003   

 

4 
 

dut y t o pr eser ve evi dence and no sanct i ons ar e appr opr i at e,  t he 

j udgment  of  t he c i r cui t  cour t  i s  r ever sed,  and t he cause i s 

r emanded t o t he c i r cui t  cour t  f or  t r i al  on t he mer i t s.  

I .  FACTS 

¶6 On Febr uar y 13,  2000,  f i r e damaged a home owned by 

Davi d and Lor i  Ronal dson.   The home was i nsur ed by Amer i can 

Fami l y,  whi ch appoi nt ed a f i el d exami ner ,  Al ber t  Hl avachek,  and 

a f i r e or i gi n and cause exper t ,  Todd Hal t auf der hei d,  t o handl e 

t he case.   On Febr uar y 14,  2000,  t hey i nspect ed t he home and 

concl uded t hat  t he f i r e began near  a met al  chi mney t hat  ext ended 

t hr ough t he r oof .   Af t er  f ur t her  i nvest i gat i on,  Hal t auf der hei d 

di scover ed t hat  t he t hr ee Gol ke br ot her s——Davi d,  Joseph,  and 

Char l es——had per f or med r oof  r epai r s on t he Ronal dson home i n 

1994.  

¶7 When t he Gol ke br ot her s per f or med const r uct i on on t he 

Ronal dson' s home,  t hey wer e al l  wor ki ng t oget her  i n one 

par t ner shi p.   Thi s par t ner shi p was i nsur ed by I ndi ana I nsur ance 

unt i l  1997 when t he par t ner shi p di ssol ved.   Af t er  t he 

par t ner shi p di ssol ved,  Davi d Gol ke cont i nued t o per f or m 

const r uct i on wor k as a sol e pr opr i et or  and r et ai ned I ndi ana 

I nsur ance as hi s i nsur ance pr ovi der .   Joseph and Char l es Gol ke 

f or med a new par t ner shi p,  l at er  t r ansf or med i nt o a l i mi t ed 

l i abi l i t y  company,  whi ch was i nsur ed by El l i ngt on Mut ual  

I nsur ance.  

¶8 On Febr uar y 22,  2000,  Hal t auf der hei d met  wi t h Char l es 

Gol ke at  Joseph and Char l es Gol ke' s busi ness addr ess.   Dur i ng 

t hat  meet i ng,  Hal t auf der hei d conf i r med t hat  t he const r uct i on 
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wor k on t he Ronal dson home was per f or med by t he Gol kes.   

Hal t auf der hei d l at er  concl uded t hat  t hei r  act i ons had r educed 

t he cl ear ance bet ween t he chi mney and t he wood under l y i ng t he 

r oof ,  and t hat  t hi s r educed cl ear ance al l owed t he hot  chi mney t o 

heat  t he sur r oundi ng wood t o t he poi nt  of  i gni t i on,  l eadi ng t o 

t he f i r e t hat  damaged t he home.   Amer i can Fami l y det er mi ned t hat  

r epai r  was not  possi bl e,  and t hat  t he home woul d have t o be 

demol i shed and r ebui l t .  

¶9 On Mar ch 13,  2000,  Hl avachek,  t he Amer i can Fami l y 

f i el d exami ner ,  mai l ed l et t er s t o t he Gol kes af t er  he l ear ned of  

t hei r  i nvol vement  wi t h t he r oof  const r uct i on. 3  One copy was 

mai l ed t o Davi d Gol ke;  t he ot her  copy was mai l ed t o Joseph and 

Char l es Gol ke at  t hei r  busi ness addr ess.   Thi s cor r espondence 

was sent  v i a Uni t ed St at es Post al  Ser vi ce f i r st - c l ass mai l ,  not  

cer t i f i ed mai l .   The l et t er  st at ed t he dat e of  t he l oss 

( 3/ 13/ 2000) ,  t he name of  t he i nsur eds ( t he Ronal dsons) ,  t he 

addr ess of  t he home,  t hat  t he l oss of  pr oper t y r esul t ed f r om 

f i r e,  and t hat  t he amount  of  l oss was pendi ng.   The body of  t he 

l et t er  st at ed i n f ul l  as f ol l ows:  

Thi s l et t er  i s  t o put  you and your  r oof i ng company on 
not i ce f or  t he f i r e damage t hat  occur r ed on t he above 
dat e of  l oss.   Our  i nvest i gat i on det er mi ned t hat  you 
wer e negl i gent  f or  wor k per f or med on our  i nsur ed' s 
pr oper t y at  t he above l oss l ocat i on.  

I f  you have a l i abi l i t y  i nsur ance car r i er ,  pl ease 
f or war d t hi s l et t er  t o t hem and we wi l l  handl e t hese 

                                                 
3 The par t i es di sput e whet her  t he Mar ch 13,  2000,  l et t er  was 

act ual l y sent  t o Joseph and Char l es Gol ke.   We addr ess t hi s 
f ur t her  bel ow.  
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mat t er s di r ect l y wi t h t hem.   I f  you do not  have a 
l i abi l i t y  i nsur ance car r i er ,  we wi l l  expect  you t o pay 
f or  t he r epai r s/ r epl acement .   The amount  of  
r epai r s/ r epl acement  at  t hi s t i me i s pendi ng.  

To pr ovi de adequat e t i me f or  your sel f  or  your  
l i abi l i t y  car r i er  t o conduct  a pr oper  i nvest i gat i on,  
any dest r uct i on of  t he f i r e damaged bui l di ng wi l l  not  
t ake pl ace unt i l  Apr i l  1,  2000.  

¶10 Davi d Gol ke admi t t ed r ecei v i ng t hi s l et t er ,  whi ch he 

f or war ded t o hi s i nsur er ,  I ndi ana I nsur ance.   I ndi ana I nsur ance 

sent  a r esponse l et t er  t o Amer i can Fami l y on Mar ch 17,  2000,  

acknowl edgi ng t he pot ent i al  c l ai m but  denyi ng cover age. 4  On 

Mar ch 23,  2000,  Amer i can Fami l y r epl i ed t o bot h I ndi ana 

I nsur ance and Davi d Gol ke by l et t er  r ecommendi ng t hat  t hey 

i nvest i gat e t he f i r e scene i f  t hey so desi r ed because Amer i can 

Fami l y was " pl anni ng demol i t i on t o begi n on Apr i l  1,  2000. "  

¶11 Amer i can Fami l y di d not  r ecei ve any r esponse t o t he 

Mar ch 13,  2000,  l et t er  f r om Joseph or  Char l es Gol ke or  any 

i nsur er  on t hei r  behal f .   Though not  denyi ng r ecei pt ,  Joseph and 

Char l es Gol ke cl ai med not  t o r ecal l  r ecei v i ng t he Mar ch 13,  

2000,  l et t er .   Char l es Gol ke t est i f i ed at  t r i al  t hat  he and 

Joseph Gol ke had exper i enced some di f f i cul t y i n secur i ng 

accur at e and r el i abl e mai l  ser vi ce at  t hei r  busi ness addr ess.  

¶12 On Apr i l  6,  2000,  Hl avachek sent  a second l et t er ,  t hi s 

t i me vi a Uni t ed St at es Post al  Ser vi ce cer t i f i ed mai l ,  wi t h 

copi es bei ng sent  t o bot h Davi d Gol ke,  and Joseph and Char l es 

Gol ke at  t hei r  busi ness addr ess.   Thi s second l et t er  al so st at ed 

                                                 
4 I ndi ana I nsur ance l at er  det er mi ned t hat  i t  di d cover  Davi d 

Gol ke wi t h r espect  t o t hi s c l ai m.  
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t he dat e of  t he l oss,  t he name of  t he i nsur eds,  t he addr ess of  

t he home,  t hat  t he l oss of  pr oper t y r esul t ed f r om f i r e,  and t hat  

t he amount  of  l oss was pendi ng.   The body of  t he l et t er  

pr ovi ded:  

Thi s i s our  second r equest  f or  i nsur ance i nf or mat i on 
concer ni ng your  l i abi l i t y  r egar di ng t he above l oss.  

Al l  l osses must  be r epor t ed t o your  i nsur ance company 
on a t i mel y basi s.  Fai l ur e t o do so may r esul t  i n 
deni al  of  your  cover ages due t o your  f ai l ur e t o meet  
pol i cy condi t i ons.  

You wi l l  need t o cont act  your  cur r ent  i nsur ance 
car r i er  and have t hem cont act  us as soon as possi bl e.  

¶13 Bot h Davi d and Joseph Gol ke admi t t ed t hat  t hey 

r ecei ved copi es of  t he second l et t er .   At  t r i al ,  Joseph Gol ke 

i ni t i al l y  c l ai med not  t o r ecal l  r ecei v i ng t he second l et t er ,  but  

when conf r ont ed wi t h hi s s i gnat ur e on t he del i ver y r ecei pt ,  

admi t t ed t hat  he r ecei ved i t  on Apr i l  7,  2000.   Char l es Gol ke 

al so admi t t ed r ecei v i ng t hat  l et t er .   Char l es Gol ke cal l ed 

Hl avachek i n r esponse t o t he l et t er  on Apr i l  8,  2000,  l eavi ng a 

message f or  hi m.   Hl avachek r et ur ned Char l es Gol ke' s message 

t hat  same day at  5: 37 p. m. ,  but  t her e was no answer ,  and 

Hl avachek di d not  l eave a message.  

¶14 None of  t he t hr ee Gol ke br ot her s,  t he l i mi t ed 

l i abi l i t y  r oof i ng company,  t he i nsur er s,  or  anyone el se on t hei r  

behal f  cont act ed Amer i can Fami l y t o ar r ange f or  i nspect i on of  

t he bur ned home,  nor  di d anyone ( or  any def endant )  r equest  an 

ext ensi on of  t he i nspect i on per i od.   Amer i can Fami l y ' s adj ust er  
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t est i f i ed t hat  he " def i ni t el y"  woul d have gr ant ed an ext ensi on 

i f  so r equest ed.  

¶15 Al t hough Amer i can Fami l y ' s f i r st  l et t er  st at ed t hat  

demol i t i on of  t he home woul d occur  on Apr i l  1,  2000,  t he 

demol i t i on and r ebui l di ng di d not  begi n unt i l  somet i me af t er  

Apr i l  11,  2000. 5  Nei t her  Amer i can Fami l y nor  i t s exper t s 

pr eser ved any physi cal  evi dence of  t he r oof ,  chi mney,  or  any 

ot her  par t  of  t he f i r e scene.   The Gol kes ur ge t hat  Amer i can 

Fami l y ' s f ai l ur e t o pr eser ve physi cal  evi dence,  such as t he 

chi mney and sur r oundi ng r oof  sheat hi ng,  f el l  shor t  of  appl i cabl e 

f i r e i nvest i gat i on i ndust r y st andar ds as ar t i cul at ed i n t he 

Nat i onal  Fi r e Pr ot ect i on Associ at i on' s Publ i cat i on 921 and t he 

Amer i can Soci et y f or  Test i ng and Mat er i al s '  publ i cat i on E 1188-

95——bot h of  whi ch st at e t hat  f i r e i nspect or s shoul d pr eser ve 

physi cal  evi dence f r om a f i r e scene. 6  Amer i can Fami l y,  however ,  

di d r et ai n many phot ogr aphs and dr awi ngs of  t he f i r e scene 

pr oduced by i t s  exper t s who i nspect ed t he home bef or e i t s 

demol i t i on.   Amer i can Fami l y shar ed t hese mat er i al s wi t h t he 

Gol kes and t hei r  f i r e exper t s dur i ng di scover y.  

I I .  PROCEDURAL HI STORY 

¶16 Despi t e addi t i onal  at t empt ed cont act s,  Amer i can Fami l y 

hear d not hi ng f r om t he Gol kes and br ought  sui t  on Mar ch 14,  

                                                 
5 The r ecor d i s uncl ear  as t o t he pr eci se dat es of  bot h 

demol i t i on and commencement  of  const r uct i on on t he new home.  

6 Davi d Gol ke and I ndi ana I nsur ance Company asked t hi s cour t  
t o t ake j udi c i al  not i ce of  t hi s publ i cat i on or  suppl ement  t he 
r ecor d wi t h i t .   We deny t he mot i on.  
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2003,  agai nst  Davi d,  Joseph,  and Char l es Gol ke,  Gol ke Br ot her s 

Roof i ng and Si di ng LLC,  and I ndi ana I nsur ance f or  damages 

ar i s i ng f r om t he f i r e. 7  Al l  def endant s f i l ed mot i ons f or  an 

or der  di smi ssi ng Amer i can Fami l y ' s c l ai ms f or  spol i at i on of  

evi dence.   The ci r cui t  cour t  deni ed t he mot i ons and t he case 

pr oceeded t o a bench t r i al  on t he i ssues of  spol i at i on and 

suf f i c i ency of  not i ce.  At  t he concl usi on of  t he evi dent i ar y 

por t i on of  t he t r i al ,  t he def endant s r enewed t hei r  mot i ons,  

ar gui ng t hat  Amer i can Fami l y ' s c l ai ms shoul d be di smi ssed f or  

spol i at i on.   The ci r cui t  cour t  t hen di smi ssed Amer i can Fami l y ' s 

c l ai ms as a sanct i on f or  i t s f ai l ur e t o pr eser ve any physi cal  

evi dence.  

¶17 Amer i can Fami l y appeal ed,  cont endi ng t hat  t he c i r cui t  

cour t  er r ed i n di smi ssi ng i t s cause wi t hout  f i r st  f i ndi ng t hat  

Amer i can Fami l y act ed egr egi ousl y.   Amer i can Fami l y asser t ed 

t hat  i t s act i ons wer e not  egr egi ous,  and t hat  di smi ssal  of  i t s  

cause was an er r oneous exer ci se of  di scr et i on.   Pur suant  t o Wi s.  

St at .  § 809. 61,  t he cour t  of  appeal s  cer t i f i ed t he 

af or ement i oned quest i ons t o t hi s cour t .  

I I I .  STANDARD OF REVI EW 

¶18 Under  Wi s.  Const .  ar t .  VI I ,  § 3( 3) ,  by accept i ng t he 

cer t i f i ed appeal ,  we acqui r e j ur i sdi ct i on of  t he ent i r e appeal ,  

not  mer el y t he quest i ons cer t i f i ed.   St at e v.  St oehr ,  134 

Wi s.  2d 66,  70,  396 N. W. 2d 177 ( 1986) ;  Wi s.  St at .  §§ 808. 05( 2) ,  

                                                 
7 El l i ngt on Mut ual  I nsur ance Co.  l at er  i nt er vened and 

asser t ed t hat  i t  pr ovi ded no cover age f or  Joseph Gol ke,  Char l es 
Gol ke,  or  t hei r  l i mi t ed l i abi l i t y  r oof i ng company.  
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808. 05( 3) ,  and ( Rul e)  809. 61.   We r evi ew t he deci s i on t o i mpose 

sanct i ons f or  spol i at i on of  evi dence f or  er r oneous exer ci se of  

di scr et i on.   Ci t y of  St ought on v.  Thomasson Lumber  Co. ,  2004 WI  

App 6,  ¶38,  269 Wi s.  2d 339,  675 N. W. 2d 487.   Whet her  a cour t  

appl i ed t he cor r ect  l egal  st andar d i n exer ci s i ng i t s di scr et i on 

i s a quest i on of  l aw whi ch we r evi ew de novo.   Gar f oot  v.  

Fi r eman' s Fund I ns.  Co. ,  228 Wi s.  2d 707,  717,  599 N. W. 2d 411 

( Ct .  App.  1999) .  

I V.  DI SCUSSI ON 

¶19 Our  i ni t i al  t ask i s t o exami ne t he quest i ons addr essed 

t o us by t he cour t  of  appeal s.   Fi r st ,  we di scuss t he st andar d 

f or  when a par t y or  pot ent i al  l i t i gant  di schar ges i t s dut y t o 

pr eser ve r el evant  evi dence.   We concl ude t hat  t hi s dut y i s 

di schar ged when a par t y or  pot ent i al  l i t i gant  wi t h a l egi t i mat e 

r eason t o dest r oy evi dence pr ovi des r easonabl e not i ce of  a 

possi bl e c l ai m,  t he basi s f or  t hat  c l ai m,  t he exi st ence of  

evi dence r el evant  t o t he c l ai m,  and r easonabl e oppor t uni t y t o 

i nspect  t hat  evi dence pr i or  t o i t s dest r uct i on.   Second,  we 

addr ess whet her  mai l i ng a l et t er  v i a f i r st - c l ass mai l  can 

const i t ut e suf f i c i ent  not i ce,  answer i ng t he quest i on i n t he 

af f i r mat i ve.   Thi r d,  we addr ess when di smi ssal  i s  an appr opr i at e 

sanct i on f or  spol i at i on of  evi dence,  concl udi ng t hat  di smi ssal  

i s  onl y appr opr i at e i f  a par t y act s egr egi ousl y.   Af t er  

est abl i shi ng t he r el evant  l egal  st andar ds,  we appl y t hem t o t he 

f act s of  t hi s case and concl ude t hat  Amer i can Fami l y had a 

l egi t i mat e r eason t o dest r oy evi dence,  and gave t he Gol kes 
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r easonabl e and suf f i c i ent  not i ce,  t her eby di schar gi ng i t s dut y 

t o pr eser ve t he evi dence f r om t he f i r e.  

A.  

 ¶20 The cour t  of  appeal s f i r st  asked us t o addr ess t he 

f ol l owi ng:  Under  what  c i r cumst ances may evi dence cr uci al  t o a 

pot ent i al  l egal  c l ai m be dest r oyed?  Thi s quest i on concer ns when 

a par t y or  pot ent i al  l i t i gant  di schar ges i t s dut y t o pr eser ve 

r el evant  evi dence.  

¶21 Ever y par t y or  pot ent i al  l i t i gant  i s dut y- bound t o 

pr eser ve evi dence essent i al  t o a c l ai m t hat  wi l l  l i kel y be 

l i t i gat ed.   Sent r y I ns.  v.  Royal  I ns.  Co.  of  Am. ,  196 

Wi s.  2d 907,  918,  539 N. W. 2d 911 ( Ct .  App.  1995) .   Spol i at i on i s 

t he " i nt ent i onal  dest r uct i on,  mut i l at i on,  al t er at i on,  or  

conceal ment  of  evi dence. "   Bl ack ' s Law Di ct i onar y 1409 ( 7t h ed.  

1999) .   Cour t s have di scr et i onar y aut hor i t y t o sanct i on par t i es 

who dest r oy or  wi t hhol d evi dence r el evant  t o pendi ng or  f ut ur e 

l i t i gat i on.   See Est at e of  Neumann v.  Neumann,  2001 WI  App 61,  

¶80,  242 Wi s.  2d 205,  626 N. W. 2d 821.   These sanct i ons ser ve t wo 

mai n pur poses:  " ( 1)  t o uphol d t he j udi c i al  syst em' s t r ut h-

seeki ng f unct i on and ( 2)  t o det er  par t i es f r om dest r oyi ng 

evi dence. "   I nsur ance Co.  of  N.  Am.  v.  Cease El ec.  I nc. ,  2004 WI  

App 15,  ¶16,  269 Wi s.  2d 286,  674 N. W. 2d 886.  

¶22 I n t he case at  bar ,  t he par t i es di sput e whet her  t he 

gener al  dut y t o pr eser ve r el evant  evi dence may be di schar ged,  

and i f  so,  what  a par t y or  pot ent i al  l i t i gant  must  do t o 

di schar ge t hat  dut y.   Davi d Gol ke ( al ong wi t h hi s i nsur er ,  

I ndi ana I nsur ance)  ar gues t hat  evi dence must  be pr eser ved unt i l  
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and unl ess al l  par t i es consent  t o i t s dest r uct i on.   Amer i can 

Fami l y asser t s t hat  a par t y or  pot ent i al  l i t i gant ' s dut y t o 

pr eser ve evi dence i s di schar ged once i t  has gi ven not i ce and an 

oppor t uni t y t o t est  or  i nspect  t he evi dence.   Joseph and Char l es 

Gol ke ( al ong wi t h t hei r  par t ner shi p,  Gol ke Br ot her s Roof i ng and 

Si di ng LLC)  appear  t o agr ee wi t h Amer i can Fami l y t hat  t he dut y 

t o pr eser ve evi dence may be di schar ged wi t h pr oper  not i ce 

r egar di ng t he cl ai m and t he i mpendi ng dest r uct i on of  evi dence. 8 

¶23 Though a quest i on of  f i r st  i mpr essi on f or  t hi s cour t ,  

mul t i pl e j ur i sdi ct i ons have ei t her  di r ect l y or  i ndi r ect l y 

addr essed t he quest i on of  whet her  and under  what  pr econdi t i ons a 

par t y or  pot ent i al  l i t i gant  may l egi t i mat el y dest r oy r el evant  

evi dence.   Sever al  i l l ust r at i ve cases demonst r at e a pat t er n.  

¶24 I n Al l st at e I ns.  Co.  v.  Hami l t on Beach/ Pr oct or  Si l ex,  

I nc. ,  473 F. 3d 450,  458 ( 2d Ci r .  2007) ,  t he Second Ci r cui t  

consi der ed a subr ogat i on9 c l ai m f or  a home f i r e al l egedl y caused 

by a cof f ee maker .   On t he dat e of  t he f i r e,  t he i nsur er  sent  

t he def endant  pr oduct  manuf act ur er  a l et t er  not i f y i ng i t  of  t he 

pot ent i al  c l ai m and of f er i ng t o pr eser ve t he f i r e scene f or  

                                                 
8 Joseph and Char l es Gol ke do mai nt ai n,  however ,  t hat  

Amer i can Fami l y has not  pr ovi ded suf f i c i ent  not i ce.  

9 Subr ogat i on,  t he c l ai m al so at  i ssue her e,  i s  a cause of  
act i on " [ w] her e one par t y i s subst i t ut ed f or  anot her  whose debt  
t he par t y pays,  ent i t l i ng t he payi ng par t y t o r i ght s,  r emedi es,  
or  secur i t i es t hat  woul d ot her wi se bel ong t o t he debt or . "   
Bl ack' s Law Di ct i onar y 1440 ( 7t h ed.  1999) .   Her e,  Amer i can 
Fami l y subst i t ut es i t sel f  i n pl ace of  t he Ronal dsons and i s 
al l owed t o pur sue t hi s act i on agai nst  t hi r d par t i es as i f  i t  
s t epped i nt o t he Ronal dsons'  shoes.    
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i nspect i on.   I d.  at  457.   The manuf act ur er  sent  a r epr esent at i ve 

t o t he scene t wo weeks l at er ,  who i ndi cat ed he want ed t o 

pr eser ve t he r emai ns of  t he cof f ee maker  and a r ecept acl e,  not  

t he r ange or  r ange hood whi ch wer e al so pot ent i al  causes of  t he 

f i r e.   I d.   The i nsur er  t hen t ook det ai l ed pi ct ur es of  t he r ange 

and r ange hood and di scar ded t hem af t er  r ul i ng t hem out  as a 

cause of  t he f i r e.   I d.   However ,  t he manuf act ur er ' s i ni t i al  

i nspect or  passed away,  and t he new r epr esent at i ve was unabl e t o 

st at e concl usi vel y t hat  t he r ange and r ange hood wer e not  t he 

causes of  t he f i r e wi t hout  an oppor t uni t y t o exami ne t he 

di scar ded evi dence.   I d.  at  453.  

¶25 The U. S.  Di st r i ct  Cour t  f or  t he Di st r i ct  of  Ver mont  

f ound t hat  i t  woul d be i nequi t abl e t o al l ow t he i nsur er  t o use 

t hi s evi dence,  and excl uded i t .   I d.  at  457.   The i nsur er  ar gued 

t hat  t hi s was ef f ect i vel y a sanct i on f or  spol i at i on,  and t hat  

t he di st r i ct  cour t ' s  act i ons const i t ut ed an abuse of  di scr et i on 

because t he i nsur er  pr ovi ded t he manuf act ur er  a " f ul l  and f ai r  

oppor t uni t y t o exami ne t he f i r e scene as wel l  as t he al t er nat e 

pot ent i al  i gni t i on sour ces. "   I d.  at  457- 58.   The Second Ci r cui t  

hel d t hat  t he dut y t o pr eser ve evi dence was not  per pet ual ,  and 

t hat  t he di st r i ct  cour t  abused i t s di scr et i on by ef f ect i vel y  

sanct i oni ng t he i nsur er  f or  spol i at i on of  evi dence even t hough 

i t  pr ovi ded t he manuf act ur er  wi t h a f ul l  and f ai r  oppor t uni t y t o 

i nspect  t he evi dence,  and t he def endant  manuf act ur er  di scl ai med 

i nt er est  i n t hat  evi dence.   I d.  at  458.  

¶26 I n anot her  case on poi nt ,  a homeowner  made one phone 

cal l  t o a car  deal er  compl ai ni ng t hat  t he car  he bought  f r om t he 
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deal er  st ar t ed on f i r e whi l e i n hi s gar age,  causi ng hi s home t o 

bur n down.   Hof f man v.  For d Mot or  Co. ,  587 N. W. 2d 66,  68 ( Mi nn.  

Ct .  App.  1998) .   The homeowner  di d not  make any cl ai m or  demand 

dur i ng hi s phone cal l ,  di d not  r equest  or  i nst r uct  t he deal er  t o 

under t ake an i nvest i gat i on,  and di d not  i ndi cat e how t he f i r e 

st ar t ed or  whet her  t he car  deal er  or  manuf act ur er  may be l i abl e.   

I d.  at  70- 71.   Nei t her  t he homeowner  nor  hi s i nsur er  ever  

i nf or med t he car  deal er  or  manuf act ur er  t hat  t hey i nt ended t o 

pur sue a c l ai m agai nst  ei t her  of  t hem,  t hat  t he car  and home 

wer e avai l abl e f or  i nspect i on,  or  t hat  t he car  and home woul d 

soon be dest r oyed.   I d.   Bef or e t he car ' s manuf act ur er  was gi ven 

an oppor t uni t y t o i nspect  t hem,  t he home was dest r oyed,  t he car  

had been al l owed t o cor r ode and degr ade i n a sal vage yar d f or  

sever al  mont hs,  and some of  t he car ' s par t s t hat  wer e al l egedl y 

t he cause of  t he f i r e wer e damaged or  l ost .   I d.  at  71.  

¶27 The Hof f man cour t  concl uded t hat  " t o be suf f i c i ent  i n 

cont ent ,  a spol i at i on not i ce must  r easonabl y not i f y t he 

r eci pi ent  of  a br each or  a c l ai m. "   I d.  at  70.   The cour t  

equat ed t he pur poses of  a not i ce of  evi dence spol i at i on t o t he 

pur poses of  t he not i ce a pur chaser  owes t o a sel l er  as a 

pr econdi t i on of  br i ngi ng a U. C. C.  c l ai m f or  br each of  war r ant y,  

expl ai ni ng as f ol l ows:  

Fi r st ,  not i ce pr ovi des t he sel l er  a chance t o cor r ect  
any def ect .  Second,  not i ce af f or ds t he sel l er  an 
oppor t uni t y t o pr epar e f or  negot i at i on and l i t i gat i on.  
Thi r d,  not i ce pr ovi des t he sel l er  a saf eguar d agai nst  
st al e c l ai ms bei ng asser t ed af t er  i t  i s  t oo l at e f or  
t he manuf act ur er  or  sel l er  t o i nvest i gat e t hem.  
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I d.  ( c i t i ng Chur ch of  t he Nat i v i t y of  Our  Lor d v.  Wat pr o,  I nc. ,  

491 N. W. 2d 1,  5- 6 ( Mi nn.  1992) ) .   The cour t  concl uded t hat  t he 

cont ent  of  t he phone cal l  const i t ut ed i nsuf f i c i ent  not i ce.   I d.  

at  72.   I t  t her ef or e excl uded al l  evi dence and t est i mony 

r egar di ng t he cause of  t he f i r e t hat  der i ved f r om t he i nsur er ' s 

i nvest i gat i on of  bot h t he car  and gar age as a sanct i on f or  

spol i at i on.   I d.   As a r esul t ,  t he c l ai m was di smi ssed f or  l ack 

of  evi dence.   I d.  

¶28 Numer ous ot her  cour t s have out l i ned or  suggest ed 

si mi l ar  pr i nci pl es. 10  These cases r eveal  a l oose consensus 

                                                 
10 See,  e. g. ,  N.  Assur ance Co.  v.  War e,  145 F. R. D.  281,  284 

( D.  Me.  1993)  ( hol di ng t hat  " r easonabl e not i ce t o l i kel y 
adver sar i es"  t hat  t he evi dence was t o be dest r oyed woul d be 
suf f i c i ent  t o pr event  a sanct i on f or  spol i at i on) ;  Cooper  v.  
Uni t ed Vacci nes,  I nc. ,  117 F.  Supp.  2d 864,  875 ( E. D.  Wi s.  2000)  
( st at i ng t hat  t he c l ai m mi ght  not  have been di smi ssed i f  t he 
pl ai nt i f f  had not i f i ed t he def endant  of  i t s  i nt ent i on t o engage 
i n dest r uct i ve t est i ng of  t he evi dence so t hat  t he def endant  
coul d have par t i c i pat ed or  conduct ed i t s own t est i ng) ;  Howel l  v.  
Mayt ag,  168 F. R. D.  502,  506 ( M. D.  Pa.  1996)  ( st at i ng t hat  
" pl ai nt i f f s coul d r easonabl y have gi ven [ t he def endant ]  not i ce 
of  t he pot ent i al  c l ai m,  and pr ovi ded i t  wi t h an oppor t uni t y t o 
conduct  an i ndependent  i nvest i gat i on bef or e t he demol i t i on of  
t he f i r e scene. " ) ;  Bal i ot i s v.  McNei l ,  870 F.  Supp.  1285,  1290-
91 ( M. D.  Pa.  1994)  ( st at i ng t hat  r el evant  evi dence shoul d not  be 
dest r oyed wi t hout  gi v i ng t he ot her  par t y an oppor t uni t y f or  
i nspect i on) ;  Hi r sch v.  Gen.  Mot or s Cor p. ,  628 A. 2d 1108,  1122 
( N. J.  Super .  Ct .  Law Di v.  1993)  ( hol di ng t hat  a " pot ent i al  
spol i at or  need do onl y what  i s r easonabl e under  t he 
c i r cumst ances, "  whi ch i ncl uded al l owi ng def endant s a r easonabl e 
amount  of  t i me t o i nspect  t he evi dence and gi v i ng not i ce of  
pr obabl e l i t i gat i on ( c i t at i on omi t t ed) ) ;  Hami l t on Mut .  I ns.  Co.  
of  Ci nci nnat i  v.  For d Mot or  Co. ,  702 N. E. 2d 491,  493 ( Ohi o Ct .  
App.  1997)  ( hol di ng t hat  excl usi on of  exper t  t est i mony as a 
sanct i on f or  spol i at i on was i mpr oper  because t he def endant  had 
been gi ven mul t i pl e not i ces and oppor t uni t i es t o i nspect  t he 
evi dence and had i ndi cat ed t hat  i t  woul d not  do so) .  
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gr ounded i n t he i dea t hat  a par t y or  pot ent i al  l i t i gant  may 

di schar ge i t s dut y by gi v i ng t he ot her  s i de not i ce of  a 

pot ent i al  c l ai m and a f ul l  and f ai r  oppor t uni t y t o i nspect  

r el evant  evi dence.   We hol d,  t her ef or e,  t hat  a par t y or  

pot ent i al  l i t i gant  wi t h a l egi t i mat e r eason t o dest r oy evi dence11 

di schar ges i t s dut y t o pr eser ve r el evant  evi dence wi t hi n i t s  

cont r ol  by pr ovi di ng t he opposi ng par t y or  pot ent i al  l i t i gant :  

( 1)  r easonabl e not i ce of  a possi bl e c l ai m;  ( 2)  t he basi s f or  

t hat  c l ai m;  ( 3)  t he exi st ence of  evi dence r el evant  t o t he c l ai m;  

and ( 4)  r easonabl e oppor t uni t y t o i nspect  t hat  evi dence.  

¶29 The speci f i c  met hod or  f r equency of  such not i ce i s 

l ess s i gni f i cant .   Rat her ,  t he t r i al  cour t  must  use i t s own 

j udgment ,  i t s  own di scr et i on,  t o det er mi ne whet her  t he cont ent  

of  t he not i ce i s suf f i c i ent  i n l i ght  of  t he t ot al i t y of  t he 

c i r cumst ances.   Rel evant  f act s mi ght  i ncl ude t he l engt h of  t i me 

evi dence can be pr eser ved,  t he owner shi p of  t he evi dence,  t he 

pr ej udi ce posed t o possi bl e adver sar i es by t he dest r uct i on of  

t he evi dence,  t he f or m of  t he not i ce,  t he sophi st i cat i on of  t he 

par t i es,  and t he abi l i t y  of  t he par t y i n possessi on of  t he 

evi dence t o bear  t he bur den and expense of  pr eser vi ng i t .   Thi s 

f r amewor k ser ves t he j udi c i al  syst em' s t r ut h- seeki ng f unct i on 

and ef f ect i vel y pr event s par t i es f r om pr emat ur el y dest r oyi ng 

evi dence.   See I nsur ance Co.  of  N.  Am. ,  269 Wi s.  2d 286,  ¶16.  

                                                 
11 I n t hi s case,  Amer i can Fami l y had a l egi t i mat e r eason t o 

dest r oy t he home——t he Ronal dsons needed a pl ace t o l i ve.  
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¶30 A r ul e t hat  does not  al l ow a par t y or  pot ent i al  

l i t i gant  t o di schar ge i t s dut y t o pr eser ve evi dence unl ess al l  

ot her  par t i es consent ,  as Davi d Gol ke ur ges, 12 i s  nei t her  

pr act i cal  nor  f ai r .   Such a r ul e woul d pl ace t he par t y i n 

cont r ol  of  t he evi dence at  t he mer cy of  i t s  adver sar y who woul d 

be i ndi r ect l y r ewar ded f or  wi t hhol di ng i t s consent  t o dest r oy 

evi dence.   An adver sar y woul d have no i ncent i ve t o ei t her  

i nspect  t he evi dence or  gr ant  i t s consent  t o t he dest r uct i on of  

evi dence.   Thi s i s t o say not hi ng of  t he unf ai r ness t o i nsur eds 

who ( l i ke t he homeowner s i n t hi s  case)  coul d be st uck i n l i mbo 

whi l e a cour t - endor sed and cost l y wai t i ng game ensued bet ween 

t he par t i es.   We cannot  endor se a r ul e t hat  encour ages such 

br i nkmanshi p.  

B.  

 ¶31 The second quest i on t he cour t  of  appeal s cer t i f i ed t o 

us i s r eal l y a subset  of  t he f i r st :  What  not i ce must  be gi ven t o 

a c i v i l  l i t i gant  bef or e t he evi dence i s dest r oyed?  We have 

al r eady answer ed t he subst ance of  t hi s quest i on,  st at i ng t hat  

not i ce suf f i c i ent  t o di schar ge t he dut y t o pr eser ve evi dence 

r equi r es:  ( 1)  r easonabl e not i ce of  a possi bl e c l ai m;  ( 2)  t he 

basi s f or  t hat  c l ai m;  ( 3)  t he exi st ence of  evi dence r el evant  t o 

t he c l ai m;  and ( 4)  r easonabl e oppor t uni t y t o i nspect  t hat  

evi dence.  

                                                 
12 He bases t hi s asser t i on on t he Nat i onal  Fi r e Pr ot ect i on 

Associ at i on and Amer i can Soci et y f or  Test i ng and Mat er i al s 
st andar ds whi ch st at e t hat  f i r e i nspect or s shoul d pr eser ve 
physi cal  evi dence f r om a f i r e scene.  
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¶32 We do wi sh t o addr ess one sub- poi nt  r egar di ng not i ce 

t hat  i s par t i cul ar l y r el evant  under  t he f act s  of  t hi s case——

whet her  not i ce can be ef f ect uat ed vi a f i r st - c l ass mai l ,  or  

whet her  some ot her  met hod i s r equi r ed.   Thi s quest i on i s f ocused 

on t he met hod of  del i ver y of  t he not i ce,  not  t he r equi r ed 

cont ent  ( whi ch we have al r eady addr essed above) .   Joseph and 

Char l es Gol ke ar gue t hat  Amer i can Fami l y has t he bur den t o pr ove 

r ecei pt  of  t he Mar ch 13,  2000,  l et t er ,  and t hat  i t  di d not  meet  

t hi s bur den.   Speci f i cal l y,  t hey asser t  t hat  suf f i c i ent  not i ce 

of  t hi s t ype must  be ei t her  by per sonal  ser vi ce,  as wi t h a 

summons and compl ai nt  under  Wi s.  St at .  § 801. 11,  or  cer t i f i ed 

mai l  wi t h a r et ur n r ecei pt  or  r epl y r equi r ed.   Amer i can Fami l y 

count er s t hat  f i r st - c l ass mai l  i s  a common and accept ed f or m of  

not i ce t hr oughout  t he l aw.  

¶33 The l egi s l at ur e has l ong r ecogni zed t hat  f i r st - c l ass 

mai l  ser vi ce i s an ef f i c i ent  mechani sm t hat  i s r easonabl y 

cal cul at ed t o pr ovi de act ual  not i ce of  possi bl e or  pendi ng 

l i t i gat i on and ef f ect i ve al t er at i on of  subst ant i ve l egal  r i ght s  

and i nt er est s.  See,  e. g. ,  Wi s.  St at .  § 631. 36( 2) ( b) - ( c)  

( pr ovi di ng f or  cancel l at i on of  i nsur ance pol i c i es t en days af t er  

not i ce i s sent  by f i r st - c l ass mai l ) ;  Wi s.  St at .  § 968. 04( 3) ( b) 2 

( pr ovi di ng f or  a per son' s ar r est  on a war r ant  i ssued i f  he f ai l s  

t o appear  f or  cour t  as di r ect ed i n a summons ser ved by mai l ) ;  

Wi s.  St at .  § 48. 977( 4) ( c) 2 ( pr ovi di ng f or  not i ce of  a hear i ng on 

a pet i t i on t o appoi nt  a guar di an f or  a chi l d t o be sent  t o t he 

chi l d' s par ent s and ot her s by f i r st - c l ass mai l ) ;  Wi s.  St at .  

§ 146. 819( 3) ( a)  ( pr ovi di ng f or  t he del et i on or  dest r uct i on of  a 
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pat i ent ' s medi cal  r ecor ds 35 days af t er  not i ce i s sent  by f i r st -

c l ass mai l ) .  

¶34 Cont r ar y t o Joseph and Char l es Gol ke' s suggest i on,  

even t he commenci ng of  mul t i mi l l i on dol l ar  l awsui t s may be 

ef f ect uat ed by sendi ng t he summons and compl ai nt  v i a f i r st - c l ass 

mai l  i f  per sonal  ser vi ce i s not  possi bl e.   See Wi s.  St at .  

§ 801. 11( 1) ( c) .   The ser vi ce of  pl eadi ngs and ot her  paper s i n a 

l awsui t  may al so be accompl i shed t hr ough f i r st - c l ass mai l .   See 

Wi s.  St at .  § 801. 14( 2) .   Bot h t he l egi s l at ur e and t hi s cour t 13 

have af f i r med t he suf f i c i ency of  not i ce by mai l  i n a var i et y of  

c i r cumst ances.  

¶35 Not i ce by mai l  i s  usual l y consi der ed compl et e not  upon 

pr oof  of  r ecei pt ,  but  upon mai l i ng.   See i d.  ( " Ser vi ce by mai l  

i s  compl et e upon mai l i ng. " ) ;  see al so Wi s.  St at .  § 891. 46 

( " [ n] ot i ces .  .  .  r equi r ed or  aut hor i zed t o be ser ved by mai l  i n 

j udi c i al  or  admi ni st r at i ve pr oceedi ngs ar e pr esumed t o be ser ved 

when deposi t ed i n t he U. S.  mai l  wi t h pr oper l y af f i xed evi dence 

of  pr epai d post age. " ) ;  Mansf i el d v.  Smi t h,  88 Wi s.  2d 575,  588,  

277 N. W. 2d 740 ( 1979)  ( di scussi ng t he " mai l box r ul e, "  t hat  

accept ance of  a cont r act  i s  ef f ect i ve upon mai l i ng,  and not i ng 

t hat  " [ m] ai l i ng i s suf f i c i ent  t o sat i sf y t he l egal  r equi r ement s 

i mposed i n t he day- t o- day conduct  of  busi ness" ) .  

¶36 Accor di ngl y,  evi dence of  mai l i ng a l et t er  r ai ses a 

r ebut t abl e pr esumpt i on t hat  t he addr essee r ecei ved t he l et t er .   

                                                 
13 St at e ex r el .  Fl or es v.  St at e,  183 Wi s.  2d 587,  612- 14,  

516 N. W. 2d 362 ( 1994) .  
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See St at e ex r el .  Fl or es v.  St at e,  183 Wi s.  2d 587,  612,  516 

N. W. 2d 362 ( 1994)  ( " I t  i s  wel l  est abl i shed t hat  t he mai l i ng of  a 

l et t er  cr eat es a pr esumpt i on t hat  t he l et t er  was del i ver ed and 

r ecei ved. " ) . 14  Once t he pr esumpt i on of  mai l i ng has been 

est abl i shed,  t he bur den shi f t s t o t he par t y chal l engi ng r ecei pt  

t o pr esent  cr edi bl e evi dence of  non- r ecei pt .   I d.  at  613.   The 

pr esumpt i on may not  be over come wi t hout  a deni al  of  r ecei pt .   

I d.   I f  r ecei pt  i s  deni ed,  t he i ssue i s a cr edi bi l i t y  quest i on 

t o be r esol ved by t he f act f i nder .   I d.   Mer e non- r emembr ance of  

r ecei pt  i s  not  enough;  t he pr esumpt i on of  r ecei pt  cannot  be 

over come wi t hout  deni al . 15  See i d.  

                                                 
14 See al so,  St at e v.  Kemp,  106 Wi s.  2d 697,  709,  318 

N. W. 2d 13 ( 1982)  ( r ef er r i ng t o " t he pr esumpt i on of  r ecei pt  f r om 
mai l i ng" ) ;  Gr eene v.  Donner ,  198 Wi s.  122,  126,  223 N. W.  427,  
( 1929)  ( " The pr esumpt i on of  t he r ecei pt  of  t he not i ce whi ch t he 
l aw r ai ses i s a r ebut t abl e pr esumpt i on. " ) ;  Nack v.  St at e,  189 
Wi s.  633,  636,  208 N. W.  487 ( 1926)  ( " The copy of  t he l et t er  was 
r ecei ved on t he t heor y t hat  t he mai l i ng of  t he l et t er  was 
pr esumpt i ve evi dence of  i t s  r ecei pt .  .  .  .  [ T] her e was a 
pr esumpt i on t hat  def endant  r ecei ved t he l et t er . " ) ;  Reeves v.  
Mi dl and Cas.  Co. ,  170 Wi s.  370,  377,  174 N. W.  475 ( 1919)  ( " Fr om 
t he pr oof  of  mai l i ng a pr esumpt i on ar i ses t hat  [ t he not i ce]  was 
r ecei ved by t he [ addr essee] . " ) ;  Mul l en v.  Br aat z,  179 
Wi s.  2d 749,  756,  508 N. W. 2d 446 ( Ct .  App.  1993)  ( " The mai l i ng 
of  a l et t er  cr eat es a pr esumpt i on t hat  t he l et t er  was 
del i ver ed, "  but  t he pr esumpt i on i s r ebut t abl e. ) .  

15 Even i n 1897,  when t hi s cour t  hel d t hat  mai l i ng a l et t er  
was pr i ma f aci e evi dence of  i t s  r ecei pt  ( r at her  t han r ai s i ng a 
pr esumpt i on of  r ecei pt ) ,  an expr ess deni al  of  r ecei pt  was 
r equi r ed t o chal l enge t he evi dence.  McDer mot t  v.  Jackson,  97 
Wi s.  64,  75,  72 N. W.  375 ( 1897)  ( " Def endant  di d not  deny havi ng 
r ecei ved t he l et t er .   He sai d he di d not  r emember  havi ng 
r ecei ved i t .   That  di d not  weaken t he pr i ma f aci e ef f ect  of  t he 
evi dence. " ) .  
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¶37 I n sum,  not i ce can be ef f ect uat ed by f i r st - c l ass mai l ,  

and evi dence of  mai l i ng cr eat es a pr esumpt i on of  r ecei pt  t hat  

may cr eat e an i ssue f or  t he f act f i nder  onl y by deni al  of  

r ecei pt .  

C.  

¶38 Though not  a cer t i f i ed quest i on,  t he cour t  of  appeal s 

addr essed addi t i onal  quest i ons t o us r egar di ng egr egi ous conduct  

and spol i at i on sanct i ons.   We wi l l  addr ess t he quest i on of  when 

a sanct i on of  di smi ssal  f or  spol i at i on i s appr opr i at e under  

Wi sconsi n l aw.  

¶39 The deci s i on t o i mpose sanct i ons f or  i mpr oper  

spol i at i on of  r el evant  evi dence i s gener al l y wi t hi n t he t r i al  

cour t ' s  di scr et i on.   Mi l waukee Const r uct or s I I  v.  Mi l waukee 

Met r o.  Sewer age Di st . ,  177 Wi s.  2d 523,  529,  502 N. W. 2d 881 ( Ct .  

App.  1993)  ( r ever si ng t he t r i al  cour t ' s  sanct i on of  di smi ssal  

because t he par t y ' s dest r uct i on of  st or ed ar chi ved document s i n 

t he cour se of  a cost - cut t i ng i ni t i at i ve di d not  const i t ut e 

egr egi ous behavi or ) .   Ther e has been some di sput e,  however ,  

r egar di ng when t he sanct i on of  di smi ssal  i s  appr opr i at e.  

¶40 I n 1993,  t he cour t  of  appeal s  exami ned whet her  t he 

c i r cui t  cour t  abused i t s di scr et i on i n di smi ssi ng a case af t er  

concl udi ng t hat  t he c l ai mant  i nt ent i onal l y dest r oyed evi dence.   

I d.   The cour t  concl uded t hat  di smi ssal  was an ext r eme sanct i on 

t hat  i s onl y j ust i f i ed i n cases of  egr egi ous conduct .   I d.  at  

533.   I t  st at ed t hat  egr egi ous conduct  " i nvol ves mor e t han 

negl i gence;  r at her ,  i t  consi st s of  a consci ous at t empt  t o af f ect  

t he out come of  t he l i t i gat i on,  or  a f l agr ant ,  knowi ng di sr egar d 
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of  t he j udi c i al  pr ocess. "   I d.   The cour t  of  appeal s ul t i mat el y 

concl uded t hat  t he par t y ' s conduct ,  t hough vol i t i onal  and 

negl i gent ,  was not  a pur posef ul  ef f or t  t o i mpai r  di scover y or  

af f ect  t he out come of  t he l i t i gat i on.   I d.  at  534- 35.   Because 

t he par t y ' s act i ons wer e not  egr egi ous,  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  di smi ssed t he 

par t y ' s c l ai ms.   I d.  

¶41 I n 1995,  however ,  t he cour t  of  appeal s t ook up a 

s i mi l ar  c l ai m and appear ed t o al l ow di smi ssal  wi t hout  a f i ndi ng 

of  egr egi ous conduct .   Sent r y I ns. ,  196 Wi s.  2d at  917- 18 

( excl udi ng evi dence as a sanct i on f or  t he pl ai nt i f f ' s 

dest r uct i on of  t he r ef r i ger at or  t hat  was t hought  t o be t he cause 

of  a house f i r e) .   I n 1999,  t he cour t  of  appeal s at t empt ed t o 

har moni ze t he seemi ngl y i nconsi s t ent  r ul i ngs,  and r eaf f i r med t he 

r equi r ement  of  egr egi ous conduct  as out l i ned i n Mi l waukee 

Const r uct or s I I .   See Gar f oot ,  228 Wi s.  2d at  723- 24.  

¶42 We af f i r m t hat  di smi ssal  as a sanct i on f or  spol i at i on 

i s appr opr i at e onl y when t he par t y i n cont r ol  of  t he evi dence 

act ed egr egi ousl y i n dest r oyi ng t hat  evi dence.   Mi l waukee 

Const r uct or s I I ,  177 Wi s.  2d at  533.   Egr egi ous behavi or  i s " a 

consci ous at t empt  t o af f ect  t he out come of  t he l i t i gat i on or  a 

f l agr ant ,  knowi ng di sr egar d of  t he j udi c i al  pr ocess. "   I d.   

Lesser  spol i at i on sanct i ons,  such as pr e- t r i al  di scover y 

sanct i ons and negat i ve i nf er ence i nst r uct i ons,  however ,  may be 

appr opr i at e f or  spol i at i on wher e a par t y v i ol at ed i t s dut y t o 

pr eser ve r el evant  evi dence,  but  wher e t he dest r uct i on of  such 
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evi dence di d not  const i t ut e egr egi ous conduct .   See,  e. g. ,  i d.  

at  538;  Neumann,  242 Wi s.  2d 205,  ¶80.  

D.  

¶43 I n t he i nt er est s  of  ef f i c i ency and f i nal i t y,  as wel l  

as t o c l ar i f y t he st andar ds we have est abl i shed,  we now appl y 

t he f act s of  t he case t o det er mi ne whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on i n di smi ssi ng Amer i can 

Fami l y ' s case as a sanct i on f or  spol i at i on of  evi dence.   A 

c i r cui t  cour t  pr oper l y exer ci ses i t s di scr et i on when i t  exami nes 

t he r el evant  f act s,  appl i es a pr oper  st andar d of  l aw,  and uses a 

demonst r abl y r at i onal  pr ocess t o r each a concl usi on t hat  a 

r easonabl e j udge coul d r each.   Mi l waukee Const r uct or s I I ,  177 

Wi s.  2d at  529- 30.  

¶44 We concl ude t hat  t he c i r cui t  cour t  appl i ed an 

i ncor r ect  st andar d of  l aw i n di smi ssi ng Amer i can Fami l y ' s c l ai m 

because i t  di d not  make a f i ndi ng of  egr egi ousness bef or e doi ng 

so.   Mor eover ,  we concl ude t hat  Amer i can Fami l y ' s act i ons wer e 

not  onl y not  egr egi ous,  t hey wer e r easonabl e as a mat t er  of  l aw 

and so di schar ged i t s dut y t o pr eser ve t he evi dence.  

¶45 As out l i ned above,  Amer i can Fami l y was r equi r ed t o 

have a l egi t i mat e r eason t o dest r oy t he evi dence,  and pr ovi de:  

( 1)  r easonabl e not i ce of  a possi bl e c l ai m;  ( 2)  t he basi s f or  

t hat  c l ai m;  ( 3)  t he exi st ence of  evi dence r el evant  t o t he c l ai m;  

and ( 4)  r easonabl e oppor t uni t y t o i nspect  t hat  evi dence.   

Pr el i mi nar i l y ,  bef or e addr essi ng t he suf f i c i ency of  t he cont ent  

of  t he not i ce,  we must  r esol ve whet her  not i ce was i n f act  gi ven,  

and t hi s r equi r es us t o exami ne whet her  Joseph and Char l es Gol ke 
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r ecei ved t he Mar ch 13,  2000,  l et t er .   Once t hi s i s est abl i shed,  

we wi l l  exami ne t he cont ent  of  t he not i ce under  t he above 

f act or s.  

 
 1.  Di d Joseph and Char l es Gol ke Recei ve t he Mar ch 13,  2000,  
        Let t er ? 

¶46 Amer i can Fami l y c l ai ms t hat  i t  sent  l et t er s on bot h 

Mar ch 13,  2000,  and Apr i l  6,  2000.   One copy of  each l et t er  was 

sent  t o Davi d Gol ke,  and a second copy of  each l et t er  was sent  

t o Joseph and Char l es Gol ke at  t hei r  busi ness addr ess.   Davi d 

Gol ke admi t s r ecei v i ng bot h l et t er s,  and Joseph and Char l es 

Gol ke admi t  r ecei v i ng t he Apr i l  6,  2000,  l et t er .   Joseph and 

Char l es Gol ke,  however ,  do not  r ecal l  r ecei v i ng t he Mar ch 13,  

2000,  l et t er .   As we shal l  see,  t he uncont r over t ed evi dence 

demonst r at es t hat ,  as a mat t er  of  l aw,  Joseph and Char l es Gol ke 

di d r ecei ve t he Mar ch 13,  2000,  l et t er .  

¶47 Amer i can Fami l y ' s adj ust er  t est i f i ed t hat  he wr ot e t he 

Mar ch 13,  2000,  l et t er  on hi s comput er  i n hi s cubi c l e at  

Amer i can Fami l y ' s of f i ce and pl aced i t  i n hi s cubi c l e' s out goi ng 

mai l box.   The adj ust er ' s assi st ant  was r esponsi bl e f or  pl aci ng 

t he l et t er  i n an envel ope and pl aci ng post age on t he envel ope.   

On Mar ch 13,  2000,  Amer i can Fami l y ' s " r out i ne,  habi t ,  and 

pr act i ce"  was f or  an empl oyee t o check t he adj ust er ' s cubi c l e 

ever y hour  dur i ng t he wor k day and pi ck- up any out goi ng mai l .   

Out goi ng mai l  was gi ven t o a mai l  del i ver y ser vi ce at  3: 00 p. m.  

or  3: 30 p. m.  The mai l  del i ver y ser vi ce t hen del i ver ed t he 
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out goi ng mai l  t o t he post  of f i ce f or  del i ver y of  t he mai l  t o i t s 

ul t i mat e dest i nat i on.  

¶48 Evi dence of  r out i ne busi ness pr act i ce i s admi ssi bl e 

f or  t he pur poses of  showi ng t hat  a par t i cul ar  act i on was i n 

conf or mi t y wi t h habi t  or  r out i ne pr act i ce.   See Wi s.  St at .  

§ 904. 06;  1A J.  Wi gmor e,  Wi gmor e on Evi dence § 95 ( Ti l l er s r ev.  

1983) .   Joseph and Char l es Gol ke pr ovi ded no evi dence t hat  

Amer i can Fami l y ' s r out i ne mai l i ng pr act i ce was not  f ol l owed or  

was i n any way i nt er f er ed wi t h,  pr event ed,  or  f r ust r at ed wi t h 

r egar d t o t he Mar ch 13,  2000,  l et t er .   Joseph and Char l es Gol ke 

al so conceded t hat  t he busi ness addr ess l i s t ed i n t he l et t er ' s 

headi ng was t hei r  addr ess at  t he t i me,  and t hat  t hey met  wi t h 

Amer i can Fami l y ' s i nvest i gat or  at  t hat  addr ess shor t l y bef or e 

t he l et t er  was sent .   Ther ef or e,  t he unr ebut t ed evi dence i s t hat  

Amer i can Fami l y sent  t he Mar ch 13,  2000,  l et t er  t o Joseph and 

Char l es Gol ke i n a pr oper l y addr essed and post age- pr epai d 

envel ope. 16 

¶49 These f act s ar e suf f i c i ent  t o r ai se a r ebut t abl e 

pr esumpt i on t hat  t he Mar ch 13,  2000,  l et t er  was not  onl y sent ,  

but  was r ecei ved by Joseph and Char l es Gol ke.   St at e ex r el .  

Fl or es,  183 Wi s.  2d at  613.   The pr esumpt i on i s st r engt hened by 

t he f act  t hat  Joseph and Char l es Gol ke concede r ecei v i ng ot her  

mai l  f r om Amer i can Fami l y at  t he addr ess t o whi ch t he Mar ch 13,  

                                                 
16 Thi s cour t  has l ong hel d t hat  i mpl i c i t  i n t est i mony t hat  

a l et t er  was mai l ed i s t he f act  t hat  " t he l et t er  was i ncl osed 
( s i c)  i n an envel ope,  pr oper l y addr essed,  [ and]  deposi t ed i n t he 
post of f i ce ( s i c)  wi t h t he post age dul y pr epai d. "   Reeves,  170 
Wi s.  at  376.  
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2000,  l et t er  was sent ,  namel y,  t he Apr i l  6,  2000,  l et t er .   See 

31A C. J. S.  Evi dence § 235 ( " [ T] he pr esumpt i on may ar i se wher e a 

par t y admi t s t o r ecei v i ng anot her  not i ce mai l ed t o t he same 

addr ess. " ) .   The pr esumpt i on i s f ur t her  st r engt hened by t he f act  

t hat  Amer i can Fami l y ' s adj ust er  pr epar ed an i dent i cal  l et t er  t o 

Davi d Gol ke on t he same day usi ng t he same r out i ne mai l i ng 

pr act i ce f or  t hat  l et t er  as f or  t he l et t er  sent  t o Joseph and 

Char l es Gol ke,  and Davi d Gol ke concedes t hat  he r ecei ved t he 

copy of  t he Mar ch 13,  2000,  l et t er  sent  t o hi m.  See I d.  

( expl ai ni ng t hat  when a l et t er  i s  sent  t o each of  t wo nei ghbor s,  

and t he f i r st  nei ghbor  r ecei ved t he l et t er ,  a pr esumpt i on ar i ses 

t hat  t he second nei ghbor  al so r ecei ved t he l et t er ) . 17 

¶50 Thi s pr esumpt i on of  r ecei pt  can onl y be r ebut t ed by 

cr edi bl e evi dence of  non- r ecei pt ,  usual l y i n t he f or m of  a 

deni al  t hat  t he l et t er  was r ecei ved.   See St at e ex r el .  Fl or es,  

183 Wi s.  2d at  613.   Nei t her  Joseph nor  Char l es Gol ke deni ed 

t hat  t hey r ecei ved t he Mar ch 13,  2000,  l et t er ,  however .   Rat her ,  

t hey concede t hat  t hey may have r ecei ved t he l et t er ,  but  cannot  

r ecal l  one way or  t he ot her .   Non- r emembr ance,  t hough,  does not  

const i t ut e deni al ,  and does not  r ebut  t he pr esumpt i on of  

r ecei pt .   I d.  

                                                 
17 Davi d Gol ke was not  a nei ghbor  of  hi s br ot her s '  busi ness,  

but  t he pr i nci pl e t hat  t he r ecei pt  by one addr essee of  a l et t er  
sent  s i mul t aneousl y by t he same sender  of  an i dent i cal  l et t er  t o 
a second addr essee st r engt hens t he pr esumpt i on t hat  t he second 
addr essee al so r ecei ved t he l et t er  and t hat  r out i ne pr act i ce was 
f ol l owed.  
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¶51 Joseph and Char l es Gol ke ar gue t hat  t he l et t er  shoul d 

not  be pr esumed r ecei ved because t hey al l egedl y had some 

di f f i cul t i es r ecei v i ng mai l  at  t hei r  busi ness,  t her e i s no 

af f i davi t  of  mai l i ng,  and t he l et t er  was sent  v i a f i r st - c l ass 

r at her  t han cer t i f i ed mai l .   None of  t hese const i t ut e a deni al  

or  cr edi bl e evi dence of  non- r ecei pt ,  and ar e t her ef or e not  

enough t o over come t he pr esumpt i on of  r ecei pt .   We t her ef or e 

appl y t he l aw t o t he unr ebut t ed f act s and pr esume t hat  Joseph 

and Char l es Gol ke r ecei ved Amer i can Fami l y ' s l et t er  dat ed Mar ch 

13,  2000.   Because not i ce was pr ovi ded,  we must  exami ne whet her  

t he not i ce was suf f i c i ent  t o di schar ge Amer i can Fami l y ' s dut y t o 

pr eser ve t he evi dence.  

 
2.  Di d Amer i can Fami l y Di schar ge I t s Dut y t o Pr eser ve t he  
   Fi r e Scene Evi dence? 

¶52 I n or der  t o di schar ge i t s dut y t o pr eser ve t he 

evi dence f r om t he f i r e scene,  Amer i can Fami l y was r equi r ed t o 

have a l egi t i mat e r eason t o dest r oy evi dence,  and pr ovi de:  ( 1)  

r easonabl e not i ce of  a possi bl e c l ai m;  ( 2)  t he basi s f or  t hat  

c l ai m;  ( 3)  t he exi st ence of  evi dence r el evant  t o t he c l ai m;  and 

( 4)  r easonabl e oppor t uni t y t o i nspect  t hat  evi dence.  

¶53 The Mar ch 13,  2000,  l et t er ,  whi ch Davi d and ( as we 

concl uded above)  Joseph and Char l es Gol ke r ecei ved,  i nf or med t he 

Gol kes t hat  a f i r e occur r ed at  a speci f i c  home on a speci f i c  

dat e,  and t hat  t he Gol ke br ot her s '  negl i gent  wor k at  t hat  home 

was bel i eved t o be t he cause of  t he f i r e.   The l et t er  i nst r uct ed 

t he Gol kes t o f or war d t he l et t er  t o t hei r  i nsur er s,  and advi sed 
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t hat  Amer i can Fami l y expect ed ei t her  t he Gol kes or  t hei r  

i nsur er s,  i f  appl i cabl e,  t o pay f or  t he r epai r s t o or  

r epl acement  of  t he home.   The l et t er  concl uded by of f er i ng t he 

Gol kes or  t hei r  i nsur er s an oppor t uni t y t o conduct  " a pr oper  

i nvest i gat i on"  of  t he f i r e scene.   I t  st at ed t hat  dest r uct i on of  

t he f i r e damaged bui l di ng woul d be del ayed unt i l  Apr i l  1,  2000,  

t o al l ow f or  t hi s i nspect i on.  

¶54 The Apr i l  6,  2000,  l et t er  t o t he Gol kes st at ed t hat  i t  

was t he second not i ce r egar di ng t he Gol kes'  l i abi l i t y  f or  t he 

f i r e damage at  a speci f i cal l y i dent i f i ed house.   I t  al so 

i nst r uct ed t he Gol kes t o qui ck l y have t hei r  i nsur er s cont act  

Amer i can Fami l y so t hat  t he Gol kes woul d have cover age avai l abl e 

t o pay f or  t he l osses f or  whi ch Amer i can Fami l y was hol di ng t hem 

l i abl e.  

¶55 Amer i can Fami l y al so had addi t i onal  cor r espondence 

wi t h Davi d Gol ke,  who r esponded t o t he Mar ch 13,  2000,  l et t er .   

Amer i can Fami l y sent  Davi d Gol ke and I ndi ana I nsur ance a l et t er  

on Mar ch 23,  2000,  t hat ,  among ot her  t hi ngs,  r ecommended an 

i nvest i gat i on of  t he f i r e scene because of  t he pl anned 

demol i t i on on Apr i l  1,  2000.  

¶56 Bot h t he Mar ch 13 and Apr i l  6 l et t er s  pr ovi ded 

r easonabl e not i ce of  a possi bl e c l ai m and t he basi s f or  t hat  

c l ai m.   Amer i can Fami l y expect ed t he Gol kes or  t hei r  i nsur er  t o 

pay f or  t he damages ar i s i ng f r om t hei r  al l egedl y  negl i gent  wor k 

per f or med on a speci f i c  house,  whi ch al l egedl y caused a f i r e on 

a speci f i c  dat e at  t hat  house.   The Mar ch 13,  2000,  l et t er  t o 

bot h,  and t he Mar ch 23,  2000,  l et t er  t o Davi d Gol ke,  expl i c i t l y  
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not ed t he exi st ence of  r el evant  evi dence,  and pr ovi ded ampl e 

t i me f or  t he Gol kes t o i nspect  or  schedul e an i nspect i on of  t he 

evi dence bef or e i t s dest r uct i on.   The Apr i l  1,  2000,  deadl i ne 

was i n f act  ext ended by at  l east  t en days bef or e demol i t i on and 

r ebui l di ng commenced,  and accor di ng t o Amer i can Fami l y,  

" def i ni t el y"  woul d have been ext ended upon r equest . 18 

¶57 We not e t hat  Amer i can Fami l y di d not  own t he home i n 

quest i on her e.   The f ami l y t hat  di d own t he home shoul d not  be 

expect ed t o wai t  i ndef i ni t el y f or  t he Gol kes t o i nspect  t he 

home,  par t i cul ar l y when t he Gol kes made no ef f or t s t o i nspect  or  

t est  t he f i r e scene when pr esent ed wi t h t he oppor t uni t y t o do 

so.   Amer i can Fami l y was pl aced i n a di f f i cul t  spot  because of  

                                                 
18 The concur r ence ar gues t hat  t he Gol kes wer e not  gi ven a 

r easonabl e amount  of  t i me t o i nspect  t he evi dence.   See 
Concur r ence,  ¶73.   But  t he concur r ence i gnor es t he unr ebut t ed 
t est i mony t hat  t hi s deadl i ne woul d have been ext ended upon 
r equest .   Mor eover ,  t he concur r ence f or get s t hat ,  had Joseph and 
Char l es Gol ke r esponded,  t hei r  i nsur er  sur el y coul d have 
ar r anged an i nspect i on wi t hi n t he r el evant  t i mef r ame.   As f or  
Davi d Gol ke,  hi s i nsur er  i ni t i al l y  deni ed cover age.   Thi s put  
t he r esponsi bi l i t y  on Davi d Gol ke t o pr ot ect  hi s r i ght s,  whi ch 
he di d not  do.   I n shor t ,  t he Gol kes si mpl y i gnor ed Amer i can 
Fami l y ' s communi cat i ons.   Cont r a t he concur r ence,  t hey di d have 
suf f i c i ent  t i me t o ei t her  i nspect  or  schedul e an i nspect i on of  
t he evi dence.  
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t he Gol kes'  unr esponsi veness,  and i t  had a l egi t i mat e r eason t o 

dest r oy t he home19 and act ed r easonabl y under  t he c i r cumst ances.  

¶58 Under  t he f act s of  t hi s case,  we concl ude t hat  

Amer i can Fami l y ' s Mar ch 13,  2000,  l et t er ,  Mar ch 23,  2000,  l et t er  

t o Davi d Gol ke and hi s i nsur er ,  and t o a l esser  degr ee t he 

l et t er  sent  on Apr i l  6,  2000,  pr ovi ded suf f i c i ent  not i ce and an 

oppor t uni t y t o i nspect  t he r el evant  evi dence so as t o di schar ge 

i t s dut y t o pr eser ve t he evi dence.   We t her ef or e concl ude t hat  

Amer i can Fami l y ' s act i ons wer e r easonabl e,  and t her ef or e no 

sanct i ons f or  spol i at i on wer e appr opr i at e as a mat t er  of  l aw.   

Thus,  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n 

sanct i oni ng Amer i can Fami l y f or  spol i at i on.  

V.  CONCLUSI ON 

¶59 We concl ude t hat  t he dut y t o pr eser ve r el evant  

evi dence i s di schar ged when a par t y or  pot ent i al  l i t i gant  wi t h a 

l egi t i mat e r eason t o dest r oy evi dence pr ovi des r easonabl e not i ce 

of  a possi bl e c l ai m,  t he basi s f or  t hat  c l ai m,  t he exi st ence of  

evi dence r el evant  t o t he c l ai m,  and a r easonabl e oppor t uni t y t o 

i nspect  t hat  evi dence.   We f ur t her  hol d t hat  such not i ce can be 

                                                 
19 The concur r ence makes i t  seem as t hough i f  Amer i can 

Fami l y had onl y pr eser ved cer t ai n par t s of  t he home——t he chi mney 
assembl y,  f i r epl ace,  doghouse ( a par t  of  t he r oof ) ,  r oof  decki ng 
and j oi nt s,  and par t  of  t he i nt er i or  chase——al l  par t i es woul d 
have been sat i sf i ed.   See Concur r ence,  ¶63.   I t  i s  not  c l ear  
why,  however ,  j ust  t hese speci f i c  par t s woul d have been enough 
f or  t he Gol kes.   Thi s s i t uat i on i l l ust r at es why a par t y may 
di schar ge i t s dut y t o pr eser ve evi dence.   When a l egi t i mat e 
r eason t o dest r oy evi dence exi st s,  as her e wi t h t he home,  
par t i es have an obl i gat i on t o pr ot ect  t hei r  r i ght s when put  on 
not i ce.   The Gol kes f ai l ed t o do t hat  her e.    
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pr oper l y ef f ect uat ed by mai l i ng a l et t er  v i a f i r st - c l ass mai l .   

We al so af f i r m t hat  di smi ssal  i s  an appr opr i at e sanct i on f or  

spol i at i on of  evi dence onl y i f  a par t y act s egr egi ousl y——t hat  

i s,  i n a consci ous ef f or t  t o af f ect  t he out come of  l i t i gat i on or  

i n f l agr ant ,  knowi ng di sr egar d of  t he j udi c i al  pr ocess.   

Appl y i ng t he l aw t o t he f act s of  t hi s case,  we concl ude t hat  as 

a mat t er  of  l aw,  Joseph and Char l es Gol ke r ecei ved t he Mar ch 13,  

2000,  l et t er ,  and t hat  Amer i can Fami l y pr ovi ded t he Gol kes wi t h 

r easonabl e and suf f i c i ent  not i ce,  t her eby di schar gi ng i t s dut y 

t o pr eser ve t he evi dence f r om t he f i r e.   The ci r cui t  cour t  

t her ef or e er r oneousl y exer ci sed i t s di scr et i on when i t  di smi ssed 

Amer i can Fami l y ' s sui t .   Because Amer i can Fami l y di schar ged i t s 

dut y t o pr eser ve evi dence and no sanct i ons ar e appr opr i at e,  t he 

j udgment  of  t he c i r cui t  cour t  i s  r ever sed,  and t he cause i s 

r emanded t o t he c i r cui t  cour t  f or  t r i al  on t he mer i t s.  

By the Court.—The j udgment s of  t he c i r cui t  cour t  ar e 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶60 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  The 

maj or i t y opi ni on concl udes t hat  Amer i can Fami l y ' s act i ons i n 

r azi ng t he f i r e- damaged house " wer e r easonabl e as a mat t er  of  

l aw and so di schar ged [ Amer i can Fami l y ' s]  dut y t o pr eser ve 

evi dence, " 1 such t hat  no sanct i on i s appr opr i at e.   Not  so!    

¶61 The r ecor d suppor t s t he c i r cui t  cour t ' s  f i ndi ngs of  

f act  and di scr et i onar y det er mi nat i on t hat  Amer i can Fami l y 

v i ol at ed i t s dut y t o pr eser ve evi dence and may be sanct i oned.   

Because Amer i can Fami l y ' s conduct  was not  egr egi ous,  t hat  i s ,  

because t he conduct  was not  a consci ous at t empt  t o af f ect  t he 

out come of  t he l i t i gat i on or  a f l agr ant  knowi ng di sr egar d of  t he 

j udi c i al  pr ocess,  t he c i r cui t  cour t  er r ed i n i mposi ng t he 

sanct i on of  di smi ssi ng Amer i can Fami l y ' s c l ai m.   But  on i t s 

f i ndi ngs of  f act  and t hi s r ecor d t he c i r cui t  cour t  coul d have 

i mposed anot her  sanct i on.   I  woul d r emand t o det er mi ne whet her  

any sanct i on ot her  t han t he sanct i on of  di smi ssal  i s  

appr opr i at e. 2 

¶62 Amer i can Fami l y ' s t heor y i n t he c i r cui t  cour t  was t hat  

t he Gol kes,  when doi ng wor k on t he house' s r oof ,  negl i gent l y 

moved t he chi mney t oo cl ose t o combust i bl e mat er i al s on t he 

r oof ,  whi ch event ual l y caught  f i r e.   Amer i can Fami l y,  however ,  

di d not  save any of  t he physi cal  evi dence r el evant  t o i t s t heor y  

                                                 
1 Maj or i t y op. ,  ¶44.   See al so maj or i t y op. ,  ¶¶5,  58- 59.  

2 The ci r cui t  cour t  hel d a bench t r i al  r el at i ng t o t he 
Gol kes'  i nsur ance cover age and t o Amer i can Fami l y ' s dest r uct i on 
of  evi dence.   I t  di d not  r ul e on t he cover age i ssue.   I  assume 
t he maj or i t y opi ni on' s r emand i s  f or  f ur t her  pr oceedi ngs r el at ed 
t o cover age and t o t he mer i t s of  Amer i can Fami l y ' s c l ai m agai nst  
t he Gol kes.    
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about  t he cause and or i gi n of  t he f i r e and t o i t s t heor y t hat  

t he Gol kes ( as opposed t o t he or i gi nal  home bui l der )  wer e 

r esponsi bl e f or  cr eat i ng a danger ous condi t i on on t he r oof .  

¶63 The ci r cui t  cour t  f ound as a mat t er  of  f act  t hat  

i mpor t ant  par t s of  t he f i r e scene " coul d [ have]  been easi l y 

pr eser ved,  coul d have been r emoved and coul d [ have]  been 

avai l abl e f or  i nspect i on and t est i ng. "   The ci r cui t  cour t  

accept ed t he def ense exper t ' s  t est i mony t hat  Amer i can Fami l y 

shoul d have saved t he chi mney assembl y,  t he f i r epl ace,  t he 

" doghouse"  ( a par t  of  t he r oof ) ,  r oof  decki ng and j oi st s,  and 

par t  of  t he i nt er i or  chase,  al l  of  whi ch woul d have f i t  easi l y  

i n a gar age st al l .   The ci r cui t  cour t  al so accept ed t he 

t est i mony of  Amer i can Fami l y ' s  f i r e scene i nvest i gat or ,  who 

t est i f i ed t hat  he coul d have pr eser ved cr i t i cal  par t s of  t he 

r oof  i n a 10x10 f oot  ar ea, 3 t hat  he f el t  phot ogr aphs wer e 

suf f i c i ent  t o document  hi s f i ndi ngs about  t he cause and or i gi n 

of  t he f i r e,  and t hat  he mor e t han l i kel y woul d handl e t he f i r e 

scene i nvest i gat i on di f f er ent l y i f  he wer e t o conduct  i t  t oday.   

¶64 The ci r cui t  cour t  f ound Amer i can Fami l y ' s phot ogr aphs 

i nadequat e.   I t  accept ed t he def ense exper t ' s  t est i mony t hat  t he 

phot ogr aphs di d not  per mi t  an i nf er ence as t o wher e t he f i r e 

or i gi nat ed because t he phot ogr aphs wer e al l  of  ver y smal l  ar eas 

on or  i n t he house,  wi t h no " medi um vi ew or  over al l  v i ew 

                                                 
3 Anot her  Amer i can Fami l y exper t  t est i f i ed t hr ough a 

deposi t i on t hat  r emoval  and pr eser vat i on of  physi cal  evi dence 
was not  f easi bl e and t hat  t he onl y way t o pr eser ve evi dence of  
t he f i r e scene was t hr ough phot ogr aphy.   The ci r cui t  cour t  di d 
not  f i nd t hi s t est i mony per suasi ve.  
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phot ogr aphs of  t hose same ar eas t o pl ace t hem i n r el at i on t o t he 

f i r e scene i n gener al . "   

¶65 The ci r cui t  cour t  al so det er mi ned,  af t er  conduct i ng a 

bench hear i ng wi t h al l  evi dence pr esent ed,  t hat  Amer i can 

Fami l y ' s f ai l ur e t o pr eser ve evi dence caused si gni f i cant  

pr ej udi ce t o t he Gol kes.   The ci r cui t  cour t  concl uded t hat  

Amer i can Fami l y had " dest r oyed what  i s t he cr uci al  evi dence t hat  

i s i mpor t ant  f or  t he def endant s t o be abl e t o eval uat e t he c l ai m 

and t o pr epar e and pr esent  a def ense. "   The ci r cui t  cour t  

accept ed t he def ense exper t ' s  t est i mony t hat  due t o t he compl et e 

dest r uct i on of  physi cal  evi dence,  he coul d not  f or m opi ni ons 

about  ei t her  t he cause or  t he or i gi n of  t he f i r e.  

¶66 Havi ng r evi ewed t he evi dence and made i t s f i ndi ngs,  

t he c i r cui t  cour t  ul t i mat el y det er mi ned t hat  Amer i can Fami l y ' s  

f ai l ur e t o pr eser ve cr uci al  evi dence f r om t he f i r e scene " i s a 

c l ear  case of  spol i at i on ever y bi t  as bad"  as t he conduct  t hat  

has war r ant ed sanct i ons i n ot her  cases.   The ci r cui t  cour t ' s 

det er mi nat i on t hat  Amer i can Fami l y v i ol at ed i t s dut y t o pr eser ve 

r el evant  evi dence cl ear l y was r easonabl e and i s suppor t ed by t he 

c i r cui t  cour t ' s  f i ndi ngs of  f act  and evi dence i n t he r ecor d.  

¶67 The maj or i t y opi ni on pr oper l y acknowl edges t hat  " t he 

abi l i t y  of  t he par t y i n possessi on of  t he evi dence t o bear  t he 

bur den and expense of  pr eser vi ng i t "  i s  a r el evant  f act or  i n t he 

spol i at i on anal ysi s. 4  Never t hel ess,  t he maj or i t y opi ni on i gnor es 

t he ci r cui t  cour t ' s  f i ndi ng of  f act  t hat  Amer i can Fami l y coul d 

have pr eser ved cr uci al  evi dence f r om t he f i r e scene wi t h mi ni mal  

bur den or  expense.  
                                                 

4 Maj or i t y op. ,  ¶29.  
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¶68 The maj or i t y opi ni on al so acknowl edges t hat  a par t y or  

pot ent i al  l i t i gant  r equi r es " a l egi t i mat e r eason t o dest r oy 

evi dence. " 5 The maj or i t y opi ni on does not  expl ai n——because i t  

cannot  expl ai n——what  l egi t i mat e r eason Amer i can Fami l y had f or  

dest r oyi ng ever y pi ece of  evi dence f r om t he f i r e scene i n t he 

pr esent  case.  

¶69 I n shor t ,  t he maj or i t y opi ni on t ur ns a bl i nd eye t o 

t he c i r cui t  cour t ' s  f i ndi ngs of  f act  and di scr et i onar y 

det er mi nat i on t hat  Amer i can Fami l y act ed unr easonabl y i n f ai l i ng 

t o pr eser ve any par t  of  t he f i r e scene,  i ncl udi ng t he par t s of  

t he house t hat  Amer i can Fami l y ' s exper t  knew or  shoul d have 

known t o be hi ghl y r el evant  t o Amer i can Fami l y ' s c l ai m agai nst  

t he Gol kes and t o t he Gol kes'  def ense.   

¶70 Thi s cour t  shoul d uphol d t he c i r cui t  cour t ' s  

di scr et i onar y deci s i on t o sanct i on Amer i can Fami l y f or  f ai l i ng 

t o act  r easonabl y i n pr eser vi ng evi dence.    

¶71 Al t hough di smi ssal  i s  not  t he appr opr i at e sanct i on i n 

t he pr esent  case,  t he c i r cui t  cour t  never t hel ess may i mpose a 

l esser  sanct i on f or  Amer i can Fami l y ' s f ai l ur e t o pr eser ve any 

par t  of  t he house.   A c i r cui t  cour t  has " a br oad canvas upon 

whi ch t o pai nt  i n det er mi ni ng what  sanct i ons ar e necessar y"  i n a 

spol i at i on case. 6  Cour t s have excl uded evi dence, 7 i mposed a 

                                                 
5 Maj or i t y op. ,  ¶5.  

6 Mi l waukee Const r uct or s I I  v.  Mi l waukee Met r o.  Sewer age 
Di st . ,  177 Wi s.  2d 523,  538,  502 N. W. 2d 881 ( Ct .  App.  1993) .  

7 See Est at e of  Neumann v.  Neumann,  2001 WI  App 61,  ¶80,  242 
Wi s.  2d 205,  626 N. W. 2d 821 ( st at i ng t hat  t he Wi sconsi n cour t s 
r ecogni ze t he excl usi on of  evi dence as a sanct i on i n spol i at i on 
cases) .  
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monet ar y sanct i on, 8 or  al l owed " t he t r i er  of  f act  .  .  .  t o dr aw 

an i nf er ence f r om t he i nt ent i onal  spol i at i on of  evi dence t hat  

t he dest r oyed ev i dence woul d have been unf avor abl e t o t he par t y 

t hat  dest r oyed i t . " 9   

                                                                                                                                                             
See al so Howel l  v.  Mayt ag,  168 F. R. D.  502,  505 ( M. D.  Pa.  

1996)  ( " Wher e evi dence i s dest r oyed,  sanct i ons may be 
appr opr i at e,  i ncl udi ng .  .  .  t he excl usi on of  count er vai l i ng 
evi dence .  .  .  . " ) ;  N.  Assur ance Co.  v.  War e,  145 F. R. D.  281,  
284 ( D.  Me.  1993)  ( excl udi ng evi dence as a sanct i on f or  t he 
spol i at i on of  evi dence) ;  Hami l t on Mut .  I ns.  Co.  v.  For d Mot or  
Co. ,  702 N. E. 2d 491,  493 ( Ohi o Ct .  App.  1997)  ( " I n pr oduct  
l i abi l i t y  cases wher e evi dence i s i nt ent i onal l y or  negl i gent l y  
' spoi l ed'  or  dest r oyed by a pl ai nt i f f  or  hi s exper t  bef or e t he 
def ense has an oppor t uni t y t o exami ne t hat  evi dence f or  al l eged 
def ect s,  a cour t  may pr ecl ude any and al l  exper t  t est i mony as a 
sanct i on f or  t he spol i at i on of  evi dence. "  ( quot at i on mar ks and 
ci t at i on omi t t ed) ) .  

8 See,  e. g. ,  Tur ner  v.  Hudson Tr ansi t  Li nes,  I nc. ,  142 
F. R. D.  68,  77- 78 ( S. D. N. Y.  1991)  ( st at i ng t hat  " cour t s i mpose 
monet ar y sanct i ons f or  t he dest r uct i on of  evi dence" ;  i mposi ng a 
monet ar y sanct i on) ;  Har ki ns Amusement  Ent er s. ,  I nc.  v.  Gen.  
Ci nema Cor p. ,  132 F. R. D.  523,  524 ( D.  Ar i z.  1990)  ( i mposi ng a 
monet ar y sanct i on f or  t he dest r uct i on of  evi dence) ;  Capel l upo v.  
FMC Cor p. ,  126 F. R. D.  545,  553 ( D.  Mi nn.  1989)  ( same) .  

9 Neumann,  242 Wi s.  2d 205,  ¶81 ( c i t at i on omi t t ed) .  

See al so Schmi d v.  Mi l waukee El ec.  Tool  Cor p. ,  13 F. 3d 76,  
78 ( 3d Ci r .  1994)  ( " Si nce t he ear l y 17t h cent ur y,  cour t s have 
admi t t ed evi dence t endi ng t o show t hat  a par t y dest r oyed 
evi dence r el evant  t o t he di sput e bei ng l i t i gat ed.   Such evi dence 
per mi t t ed an i nf er ence,  t he ' spol i at i on i nf er ence, '  t hat  t he 
dest r oyed evi dence woul d have been unf avor abl e t o t he posi t i on 
of  t he of f endi ng par t y. "  ( c i t at i on omi t t ed) ) .  

I n Nat i on- Wi de Check Cor p.  v.  For est  Hi l l s  Di st r i but or s,  
I nc. ,  692 F. 2d 214,  218 ( 1st  Ci r .  1982) ,  t hen- Judge Br eyer  ( now 
Just i ce Br eyer )  expl ai ned t he r at i onal e under l y i ng t he 
" spol i at i on i nf er ence"  as f ol l ows:  

The adver se i nf er ence i s based on t wo r at i onal es,  one 
evi dent i ar y and one not .   The ev i dent i ar y r at i onal e i s 
not hi ng mor e t han t he common sense obser vat i on t hat  a 
par t y who has not i ce t hat  a document  i s r el evant  t o 
l i t i gat i on and who pr oceeds t o dest r oy t he document  i s 
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 ¶72 The maj or i t y opi ni on does a di sser vi ce t o t he par t i es 

and t o t he l aw by i gnor i ng Amer i can Fami l y ' s f ai l ur e t o r et ai n 

any par t  of  t he house as evi dence.   Thi s i s t he mai n def ect  i n 

t he deci s i on.   Ot her  par t s of  t he maj or i t y opi ni on,  however ,  

deser ve cl oser  at t ent i on as wel l .    

¶73 Fi r st ,  cont r ar y t o t he maj or i t y opi ni on' s hol di ng at  

¶58,  a r easonabl e j udge coul d concl ude t hat  Amer i can Fami l y di d 

not  gi ve t he Gol kes a r easonabl e oppor t uni t y t o i nspect  t he 

evi dence i n t he pr esent  case bef or e i t  was dest r oyed.   Amer i can 

Fami l y ' s Mar ch 13,  2000,  l et t er  t o t he Gol kes st at ed t hat  t he 

house woul d be demol i shed on Apr i l  1,  2000——j ust  19 days af t er  

t he l et t er  was wr i t t en. 10  The l et t er  di d not  suggest  t hat  t he 

Apr i l  1 deadl i ne was f l exi bl e,  al t hough Amer i can Fami l y ' s c l ai ms 

adj ust or  t est i f i ed af t er  t he f act  t hat  he woul d have gr ant ed an 

ext ensi on upon r equest .   Dur i ng t he 19 days bet ween Mar ch 13 and 

Apr i l  1,  t he Gol kes needed t o cont act  and wor k t hi ngs out  wi t h 

t hei r  i nsur er s,  t o f i nd and r et ai n a f i r e scene i nvest i gat or ,  

                                                                                                                                                             
mor e l i kel y t o have been t hr eat ened by t he document  
t han i s a par t y i n t he same posi t i on who does not  
dest r oy t he document .  .  .  .   The ot her  r at i onal e f or  
t he i nf er ence has t o do wi t h i t s pr ophyl act i c and 
puni t i ve ef f ect s .   Al l owi ng t he t r i er  of  f act  t o dr aw 
t he i nf er ence pr esumabl y det er s par t i es f r om 
dest r oyi ng r el evant  evi dence bef or e i t  can be 
i nt r oduced at  t r i al .   The i nf er ence al so ser ves as a 
penal t y,  pl aci ng t he r i sk of  an er r oneous j udgment  on 
t he par t y t hat  wr ongf ul l y cr eat ed t he r i sk.  

10 Maj or i t y op. ,  ¶9.  
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and t o make ar r angement s f or  t he i nvest i gat i on.   A l ot  t o expect  

f r om t he owner s of  a l ocal  r oof i ng out f i t ! 11 

 ¶74 Mor eover ,  Amer i can Fami l y ended up gi v i ng Davi d Gol ke 

as f ew as ni ne days t o r et ai n a f i r e scene i nvest i gat or  and 

conduct  t he i nvest i gat i on.   Upon r ecei v i ng Amer i can Fami l y ' s 

Mar ch 13 l et t er ,  Davi d Gol ke di d exact l y what  t he l et t er  t ol d 

hi m t o do:  He pr ompt l y f or war ded t he l et t er  t o hi s i nsur ance 

car r i er . 12  Davi d Gol ke di d not  know t hat  he,  r at her  t han hi s  

i nsur ance car r i er ,  woul d be r esponsi bl e f or  deal i ng wi t h 

Amer i can Fami l y unt i l  he r ecei ved a second l et t er  f r om Amer i can 

Fami l y,  dat ed Mar ch 23,  2000,  i nf or mi ng hi m t hat  hi s i nsur ance 

car r i er  had deni ed cover age.   The Mar ch 23 l et t er  r ei t er at ed 

t hat  t he house woul d be demol i shed on Apr i l  1,  2000.   

¶75 The maj or i t y opi ni on appar ent l y concl udes t hat  as a 

mat t er  of  l aw i t  i s  r easonabl e t o gi ve a smal l  busi nessman ni ne 

days t o l ocat e and hi r e an exper t  wi t ness bef or e l osi ng t he 

oppor t uni t y t o i nspect  evi dence t hat  i s cr i t i cal l y r el evant  t o a 

pot ent i al  l awsui t  agai nst  hi m.   See maj or i t y op. ,  ¶56 ( st at i ng 

t hat  t he Mar ch 23 l et t er  t o Davi d Gol ke " pr ovi ded ampl e 

t i me .  .  .  t o i nspect  or  schedul e an i nspect i on of  t he evi dence 

bef or e i t s dest r uct i on" ) .   I  do not  f i nd t he maj or i t y opi ni on 

per suasi ve on t hi s poi nt .  

                                                 
11 The maj or i t y opi ni on i dent i f i es t he " sophi st i cat i on of  

t he par t i es"  as a r el evant  f act or  i n t he spol i at i on anal ysi s.   
Maj or i t y op. ,  ¶29.    

12 The Mar ch 13 l et t er  st at ed i n r el evant  par t :  " I f  you have 
a l i abi l i t y  i nsur ance car r i er ,  pl ease f or war d t hi s l et t er  t o 
t hem and we wi l l  handl e t hese mat t er s di r ect l y wi t h t hem. "  
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¶76 Per haps sensi ng t hat  a r easonabl e j udge coul d t ake 

i ssue wi t h Amer i can Fami l y ' s nar r ow t i met abl e,  t he maj or i t y 

opi ni on hedges i t s bet s by decl ar i ng t hat  t he Gol kes had an 

ext r a 10 days t o i nspect  t he f i r e scene because demol i t i on of  

t he house " di d not  begi n unt i l  somet i me af t er  Apr i l  11,  2000. " 13  

The maj or i t y opi ni on,  however ,  deci des an i ssue of  f act  t hat  t he 

c i r cui t  cour t  l ef t  undeci ded.   The ci r cui t  cour t  st at ed t hat  i t  

" never  hear d t est i mony or  of f i c i al  evi dence as t o t he r azed 

dat e"  and " [ di d not ]  know what  dat e t he home was act ual l y 

r azed. " 14 

¶77 Even assumi ng t hat  Amer i can Fami l y wai t ed an 

addi t i onal  t en days t o demol i sh t he house,  t hi s del ay woul d not  

show t hat  Amer i can Fami l y ' s conduct  was r easonabl e as a mat t er  

of  l aw.   Amer i can Fami l y never  t ol d t he Gol kes t hat  t hey had an 

ext ended per i od of  t i me dur i ng whi ch t o i nspect  t he f i r e scene.   

A l et t er  t hat  Amer i can Fami l y sent  t o t he Gol kes on Apr i l  6,  

                                                 
13 Maj or i t y op. ,  ¶15.    

See al so maj or i t y op. ,  ¶56 ( " The Apr i l  1,  2000,  deadl i ne 
was i n f act  ext ended by at  l east  t en days bef or e demol i t i on and 
r ebui l di ng commenced .  .  .  . " ) .  

14 Amer i can Fami l y ' s c l ai ms adj ust or  t est i f i ed t hat  al t hough 
he coul d not  r ecal l  when t he f i r e scene was demol i shed,  he coul d 
i nf er  f r om t wo document s i n t he r ecor d t hat  demol i t i on began no 
ear l i er  t han Apr i l  11,  2000.   Amer i can Fami l y i nt r oduced t wo 
i nt er nal  r epor t s i ndi cat i ng t hat  as of  Apr i l  11,  2000,  Amer i can 
Fami l y st i l l  had not  cont r act ed f or  t he r ebui l di ng of  i t s  
i nsur ed' s home.   The cl ai ms adj ust or  st at ed i n hi s t est i mony 
t hat  he t hought  " [ Amer i can Fami l y]  woul d not  have gi ven t he okay 
t o st ar t  t he demol i t i on wi t hout  knowl edge of  t he——what  we wer e 
goi ng t o be payi ng out  f or  t he r ebui l di ng pr ocess. "    

The ci r cui t  cour t  nei t her  accept ed nor  r ej ect ed t he cl ai ms 
adj ust or ' s t est i mony about  hi s i nf er ence f r om t he i nt er nal  
r epor t s.    
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2000,  r equest ed i nsur ance i nf or mat i on and nei t her  st at ed nor  

i mpl i ed t hat  t he f i r e scene was st i l l  i nt act  or  t hat  t he Gol kes 

mi ght  st i l l  have an oppor t uni t y t o i nspect  i t . 15  Amer i can Fami l y 

al so f ai l ed t o pr ovi de t hi s i nf or mat i on af t er  Char l es Gol ke 

cal l ed Amer i can Fami l y on Apr i l  7 and l ef t  a message i n r epl y t o 

t he Apr i l  6 l et t er .   Amer i can Fami l y ' s c l ai ms adj ust or  t est i f i ed 

t hat  he r et ur ned Char l es Gol ke' s  cal l  af t er  busi ness hour s,  got  

no answer ,  and t hen made no f ur t her  at t empt  t o cont act  any of  

t he Gol kes unt i l  Oct ober  2000.  

 ¶78 Second,  t he maj or i t y opi ni on f ai l s t o make cl ear  t hat  

t he met hod of  not i f y i ng i nt er est ed per sons of  t he i mpendi ng 

dest r uct i on of  evi dence depends on t he ci r cumst ances of  t he 

case.   I n some c i r cumst ances f i r st - c l ass mai l  mi ght  be f i ne.   I n 

ot her s,  not .  

¶79 Al t hough t he maj or i t y opi ni on r el i es upon st at ut es 

per mi t t i ng not i ce t o be made vi a f i r st - c l ass mai l  t o j ust i f y t he 

use of  f i r st - c l ass mai l  i n t he pr esent  case, 16 t he l egi s l at ur e 

does not  al ways deem f i r st - c l ass mai l  an appr opr i at e met hod of  

pr ovi di ng not i ce.   I ndeed,  a comput er  sear ch of  t he Wi sconsi n 

St at ut es r eveal s t hat  t he phr ase " cer t i f i ed mai l "  appear s i n 167 

sect i ons of  t he st at ut es,  t he phr ase " r egi st er ed mai l "  appear s 

i n 104 sect i ons of  t he st at ut es,  and t he phr ase " f i r st - c l ass 

mai l "  appear s i n onl y 18 sect i ons. 17   

                                                 
15 See maj or i t y op. ,  ¶12.  

16 Maj or i t y op. ,  ¶33.    

17 The t ext  of  t he Wi sconsi n St at ut es i s sear chabl e at  
ht t p: / / nxt . l egi s. st at e. wi . us/ nxt / gat eway. dl l ?f =t empl at es&f n=st at
s. ht m ( l ast  v i s i t ed June 30,  2009) .  
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¶80 I  am uncomf or t abl e wi t h any l anguage i n t he maj or i t y 

opi ni on i nt i mat i ng t hat  f i r st - c l ass mai l  i s  suf f i c i ent  i n al l  

cases.  

¶81 I n any event  I  suggest  i t  i s  wi ser  f or  a per son who 

must  gi ve not i ce t o use a met hod t hat  pr ovi des wr i t t en evi dence 

t hat  he or  she act ual l y di d gi ve t he not i ce and t hat  t he 

r eci pi ent  act ual l y di d r ecei ve t he not i ce.   Wi t hout  such wr i t t en 

pr oof  a di sput e may ar i se about  not i ce,  and t he not i f i er ,  t he 

r eci pi ent ,  and t he cour t s wi l l  be f aced wi t h a set  of  

pr esumpt i ons t hat  evol ved i n a di f f er ent  er a and mi ght  not  be 

r eal i st i c i n t he t echnol ogi cal l y- advanced 21st  cent ur y.  

¶82 I n sum,  I  woul d r emand t he mat t er  t o t he c i r cui t  cour t  

t o exer ci se i t s  di scr et i on i n det er mi ni ng whet her  a sanct i on 

l esser  t han t he sanct i on of  di smi ssal  shoul d be i mposed f or  

Amer i can Fami l y ' s f ai l ur e t o r et ai n any physi cal  evi dence f r om 

t he f i r e scene i n t he pr esent  case.    

 ¶83 For  t he r easons set  f or t h,  I  wr i t e separ at el y.    

¶84 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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